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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                  SONITPUR, TEZPUR 

    G.R. CASE No. 780/2015 

                                     U/S 406 IPC 

                State 

                                               Vs 

         Hiranya Sut @ Dhan                            …………Accused  

 

PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:              Sri R. Goswami, Ld. APP.  

For the Defence:                  Sri Swami Nath, Ld. Adv. 

Charge Framed on:                 05.07.2016 

 

Date of Evidences:               09.01.2017 & 21.03.2017 

Date of Argument:               13.05.2019 

Date of Judgment:               24.05.2019 

                                J U D G M E N T 

1.  The Prosecution case in brief is that one Smti Momi Devi has filed an FIR stating that 

she is the President of Lakhimi Self Help Group. She further stated that accused had 

taken a loan amounting to Rs. 40,000/- (Rupees forty thousand) only and promised to 

return after 3 (three) months but 1 (one) year has passed but he failed to return the 

loan amount. Accused also gave one written Affidavit in Tezpur P.S stating that he will 

return the loan amount on 26.03.2015 but he failed to return the loan amount.  

Thereafter she filed an FIR at Tezpur P.S.  
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2.  The O.C Tezpur P.S on receiving the FIR registered a case vide Tezpur P.S Case No. 

370/15 u/s 420 of the Indian Penal Code. After investigation, the I.O laid down the 

Charge sheet under Section 420 of the Indian Penal Code against accused person 

Hiranya Sut for trial.  

 

3.  On appearance before the court, accused person was furnished with copies of relevant 

documents u/s 207 of the Cr.P.C. Upon perusal of the case record and on hearing the 

Learned Counsels for both sides, charge u/s 406 of Indian Penal Code was framed 

and the same was read over and explained to the accused person to which he 

pleaded not guilty and claimed to be tried. 

 

4.  The Prosecution examined 3 (three) witnesses including the informant of this case. 

Thereafter, Ld. APP has prayed to close the evidence of the prosecution and 

accordingly, prayer was allowed. 

 

5.  The recording of statement of the accused u/s 313 of the Cr.P.C was done to which 

he denied the questions put to him. The accused declined to adduce any evidence in 

his defense. 

 

6.  Heard the arguments put forward by the learned counsel for the accused person and 

the learned APP for the State and also perused the evidences and materials on 

record.   

         POINT FOR DETERMINATION: 

7.  The following Point has been taken up for determination and discussion in the case: 

 

Whether the accused about 2 (two) years ago from the date of filing ezahar at 

Pithakhowa under Tezpur P.S took Rs. 40,000/- (Rupees Forty Thousand) only 

from Momi Devi with promise to return it within 3 (three) months but failed to 

return the same and converted it to his own use and thereby committed an offence 

punishable under Section 406 of the Indian Penal Code? 

            DISCUSSION, DECISION & REASONS THEREOF: 

8.  Informant Momi Devi as PW 1 had deposed that she filed this case against the 

accused person Hiranya Sut. PW 1 had one Lakhimi Self Help Group in which she was 

working as president. In the year 2013 accused took a loan of Rs. 20,000/- (Rupees 

twenty thousand) only from the said Self Help Group but failed to return the loan 

amount. When she lodged the ezahar the payable amount along with interest had 



G R  C a s e  N o .  7 8 0  o f  2 0 1 5  
State V. Hiranya Sut 

 

increased to Rs. 40,000/- (Rupees forty thousand) only M. Ext. A is the loan 

agreement vide which accused took loan of Rs. 20,000/- (Rupees twenty thousand) 

only at interest at the rate of 5%. M. Ext. B is the acknowledgment certificate issued 

by accused admitting his liability to pay the loan amount to the group. Police had 

seized these two documents. When accused failed to deliver the amount PW 1 lodged 

ezahar. Ext. 1 is ezahar wherein Ext. 1(1) is her signature. She further stated that 

accused intentionally never returned the money and misappropriated the amount. 

Ext. 2 is the seizure list wherein Ext. 2(1) is her signature. As the loan amount was 

not received, the Self Help Group was dissolved.  

 In her cross examination, PW 1 has stated that the ezahar was written by members 

of Self Help Group. She has written Rs. 40,000 (Rupees forty thousand) only in the 

ejahar. She also further stated that they did not take permission from government for 

offering loan to people. M. Ext. A was executed before money was delivered to the 

accused on a blank paper. Thereafter, it was filled up. She does not know if taking 

someone’s signature on a revenue stamp or blank paper is a punishable offence. M. 

Ext. B is handwritten by accused. M. Ext. B was given after she lodged ezahar. She 

denied the fact that accused was called to police station due to a rape case filed by 

her sister Jonali Devi against accused which was registered as Tezpur P.S Case No. 

371/15. That rape case has no connection to this case. PW 1 is not an accused in the 

case filed by wife of accused. PW 1 filed ejahar after Mat. Ext. B was given to her by 

accused but he did not return the money. When accused lend money through their 

Self Help Group, they make an entry in their register. They do not issue receipts. She 

also denied the fact that accused has returned the loan amount.  

9.  Runu Kotoki as PW 2 had deposed that informant is the President of their Lakhimi 

Atma Sahai Gut. She knows the accused who is a fellow villager. In the year 2013 

accused took loan of Rs. 40,000/- (Rupees forty thousand) only from their Gut but 

has not returned the loan amount. Along with President and other members Jonali 

Devi was present when accused was given the loan amount. Regarding the incident 

they lodged an ezahar at Tezpur P.S. Signature of the accused has taken on revenue 

stamp while giving him loan. M. Ext. B is the loan agreement of accused. M. Ext. A (1) 

is the signature of accused. M. Ext. A (2) is signature of informant. M. Ext. A (3) is 

the signature of Secretary Jahnabi Devi. The accused had executed an 

acknowledgment receipt of the loan amount. M. Ext. B was written by accused. Ext. 3 

is the seizure list wherein Ext. 3(1) is her signature. 

 In her cross examination, PW 2 has stated that M. Ext. A states that accused took 

loan of Rs. 40,000 (Rupees forty thousand) only. The signature of accused on M. Ext. 
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A was taken on blank paper. M. Ext. A is not an application but a loan agreement. 

They always draft it that way M. Ext A is an application given by informant to them. 

She has not seen the handing over of money to accused. She denied the fact that 

accused did not take loan of Rs. 40,000 (Rupees forty thousand) only. They do not 

give any receipt against completion of loan by borrowers. Ext. 3 was seized at police 

station. Police had taken her signature on Ext. 3 after it was written. PW 2 was not 

told what was written on it. She also denied the fact that accused has returned the 

loan amount but they filed this false case against him. 

10.  Jonali Devi as PW 3 had deposed that she knows informant Moni Devi who is her 

sister. Accused is a fellow villager. In 2013, they had a Sanchay Gut named Lakhimi 

Gut and she was a member of the Gut. Accused has taken loan of Rs. 40,000/- 

(Rupees forty thousand) only from their Gut. Accused took loan of Rs. 40,000/- 

(Rupees forty thousand) only from their Gut in the year 2013. He promised to return 

but never returned. They asked for their money but accused refused to return. Then 

they lodged an ezahar at Tezpur P.S. M. Ext. A is the loan agreement and M. Ext. B is 

the acknowledgment receipt. Ext. 2 is the seizure list wherein Ext. 3(2) is her 

signature. Till date accused did not return the loan amount. 

 In her cross examination, PW 3 has stated that loan agreement was prepared for loan 

of Rs. 40,000/- (Rupees forty thousand) only by accused. M. Ext. A was blank when 

accused signed it. Later, witness told that the agreement was written on M. Ext A 

when accused signed it. M. Ext. A is not an application. Accused Hiranya had lodged a 

case against PW 3 and her husband for her gold chain mortgaged to accused for loan. 

She denied the fact that both her sister/informant and she have lodged simultaneous 

cases against accused. This case was lodged before her dispute with accused and she 

denied that she in her statement u/s 161 of Cr. P.C stated that accused took a loan of 

Rs. 20,000 (Rupees twenty thousand) only. She does not remember where she 

signed Ext. 3 and also does not remember on what paper police took her signature. 

M. Ext. A specifies about loan of Rs. 20,000/- (Rupees twenty thousand) only. She 

denied the fact that accused did not take any loan from their Gut and she has 

deposed falsely. 

11.  Upon appreciation of the evidences of the PWs as well the materials available in the 

record, it is clear that they have, more or less, stated the same allegation that the 

accused took a loan from their Gut and he failed to return it to the Gut. The 

Prosecution, however, could not bring any documentary evidence to show that the 

accused person had received Rs. 40,000/- (Rupees forty thousand) only and did not 

return the same. Moreover, there exists inconsistency and contradictions in the 
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evidences of PWs about the figure of loan amount taken by the accused. While 

informant stated that accused took Rs. 20,000/- (Rupees twenty thousand) only but 

PW 2 and PW 3 stated that accused was provided loan of Rs. 40,000/- (Rupees forty 

thousand) only.   

12.  The accounts book of Lakhimi Self Help Group was not produced and hence it cannot 

be presumed that the accused person had taken loan from their Gut as it was very 

vital on the part of the informant as well as for the Prosecution to produce the 

accounts book. Mere oral allegations made by the PWs do not prove that the accused 

persons had misappropriated the money, unless those are supported by documentary 

evidence to show that the accused has failed to return the same. Moreover, it is 

clearly admitted from the evidence of PWs that signature of accused was taken on a 

blank piece of paper. Further, it can also be ascertained that Lakhimi Self help group 

is not a Government sanctioned authority to provide loans to people and the same 

has been admitted by the informant. Had it been the case, it is personal liability of a 

person to transact with such group when there is no authority on the part of Lakhimi 

group to provide loans to a person legally and moreover such Gut cannot impose 

interest upon a loan so provided when such group or gut is not government 

recognized or sanctioned. Informant did not specify on what basis they have fixed the 

percentage of loan over loan so granted. Moreover, when informant did not have any 

sanction to provide loans from the Government or any appropriate authority, then she 

cannot undertake loan agreement like M. Ext. A.  

13.  It appears that I.O as well as Seizure witnesses of this case were not examined by the 

Prosecution which remains fatal to the Prosecution. Moreover, M.R submitted in this 

case cannot be legally constituted as discussed aforesaid and witness of M. Ext. A as 

well as M. Ext. B was not examined by the Prosecution even when defence had taken 

the plea that signature of accused was taken in a blank paper which was 

subsequently made M. Ext. A as well as M. Ext. B. Further, Prosecution has failed to 

prove under what authority or under what capacity M. Ext. A as well as M. Ext. B was 

issued or entered into by the informant.   

14.  Hence, in view of above discussion and considerations, it can be said that the alleged 

offence has not been established against the accused by the Prosecution beyond 

reasonable doubt and hence he is entitled to be acquitted of the offence under 

Section 406 of the Indian Penal Code and the aforesaid Point for determination of this 

case is decided against the informant and in favour of the accused.  
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                                             ORDER 

 

Hence I hold that accused Hiranya Sut is not guilty of committing offence punishable 

under Section 406 of the Indian Penal Code. Accordingly he is acquitted from the 

offence punishable under Section 406 of the Indian Penal Code and is set at liberty 

forthwith. 

 

The bail bond of the accused shall stand cancelled and surety shall be discharged 

after the expiry of 6 (six) months period from today. 

 

The case stands disposed of on contest. 

 

The Judgment is delivered in the open Court in presence of the accused and his 

Advocate. The Judgment is given under my hand and seal of this Court on this the 

24th day of May 2019. 

 

 

 

 

 

                                                                                     (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 
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                                                 Appendix: 

 

Prosecution Witness: 

PW 1:   Momi Devi 

PW 2:  Runu Kotoki 

PW 3:  Jonali Devi 

 

Documents Exhibited by Prosecution:  

Ext. 1:  Ezahar 

Ext. 1(1): Signature of the informant 

Ext. 2:  Seizure List 

Ext. 2(i): Signature of informant 

Ext. 2(ii):       Signature of Seizure witness 

Ext. 3:  Seizure List 

Ext. 3(i): Signature of Seizure witness 

Ext. 3(ii): Signature of Seizure witness 

 

Defence Witness: Nil 

 

Documents Exhibited by the defence:  

M. Ext A: Loan Agreement 

M. Ext. A (i): Signature of accused 

M. Ext. A (ii): Signature of Informant 

M. Ext. A (iii): Signature of Secretary 



G R  C a s e  N o .  7 8 0  o f  2 0 1 5  
State V. Hiranya Sut 

 

M. Ext. B: Acknowledgement 

 

 

 

 

                                                                                            (B. Acharyya) 

                                                            SDJM(S), Sonitpur, Tezpur 


